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HOW THE “CANNABIS REGULATION AND TAX ACT” AFFECTS ILLINOIS 

EMPLOYERS’ CONSIDERATION OF CRIMINAL RECORDS 
http://ilga.gov/legislation/101/HB/10100HB1438sam002.htm 

 

 

KEY PROVISIONS OF THE ACT 
The passage of Illinois House Bill 1438 legalizes recreational marijuana use and commercial sales in the 

state. Additionally, the “Cannabis Regulation and Tax Act” amends the “Right to Privacy in the Workplace 

Act,” making it unlawful for any employer to refuse to hire, discharge, or otherwise disadvantage any individual 

because the individual “uses lawful products off the premises of the employer during nonworking hours.” 

 

Under the Act, an employer may discipline and even discharge an employee who is “impaired” or under the 

influence of cannabis. To determine impairment, the employer does not need to rely on a confirmatory drug test. 

If the employee displays specific symptoms, such as bloodshot eyes or the smell of marijuana, or if the employee 

shows disregard for their own safety or the safety of others, or is involved in an accident causing serious damage 

to equipment or property, the employer can take disciplinary action. However, the employer must allow the 

employee a “reasonable opportunity” to contest the basis of an adverse employment decision.  

 

Additionally, the Act permits private employers to restrict the possession or use of cannabis on its property, 

including parking areas. 

 

Critically, the Act provides sweeping criminal justice reform with implications for employers and prospective 

employers. The governor’s clemency powers will result in the automatic expungement of any conviction 

under Sections 4 or 5 of the Cannabis Control Act for any individual with an Illinois possession conviction of 

up to 30 grams. The Act also permits offenders to petition a court to vacate any prior possession conviction 

for possessing between 30 and 500 grams. In all, the Illinois State Policy Advisory Counsel estimates 

approximately 770,000 individuals will have records eligible for expungement.   

 

Under the existing Illinois Human Rights Act, Illinois employers are prohibited from inquiring about or discriminating 

against an employee or applicant based on an arrest, expunged, or sealed records. So when the law takes 

effect on January 1, 2020, hundreds of thousands of individuals will automatically have certain cannabis-related 

criminal history records expunged, and yet, because the courts may not have removed those records in time, it’s 

entirely possible employers may be made aware of technically expunged records. As a result, after 

January 1, 2020, employers should proceed with caution before taking any adverse employment action 

based on criminal records for routine marijuana possession (as opposed to sale or trafficking) that would 

either qualify for automatic expungement or are subject to expungement by petition under the new law. 

RECOMMENDED ACTIONS IN PREPARATION FOR JANUARY 1, 2020  
Illinois employers should review and update affected policies and procedures, in addition to training 

managers and decision makers who review criminal history information. Policies should also define how to 

identify “specific, articulable symptoms” and other observable characteristics suggesting an individual may 

be “impaired.” The Act insulates employers from liability where there is a “good faith” belief that an 

employee was under the influence while performing job duties in violation of the company’s employment 

policies.  

 

 

 
NOTE: This information is offered as general direction and in no way should be construed or accepted as legal advice. 

Each individual employer may have particular regulatory and other requirements which may alter this general direction. 

Furthermore, each individual position may have unique duties, responsibilities, and characteristics which may influence 

this general direction.  


